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May 10, 2017 

 
FREEDOM OF INFORMATION ACT REQUEST 
Via https://foiaonline.regulations.gov 
 
Freedom of Information Act Compliance 
Officer 
National Marine Fisheries Service 
West Coast Regional Office 
7600 Sand Point Way N.E. 
Seattle, WA  98115-0070 

Freedom of Information Act Compliance 
Officer 
U.S Environmental Protection Agency 
Region 10 
1200 Sixth Avenue, Suite 900 
Seattle, WA  98101-3140 
 

Records, FOIA, and Privacy Branch 
Office of Environmental Information 
Environmental Protection Agency 
1200 Pennsylvania Avenue (2822T), NW 
Washington, D.C. 20460 
E-mail:  hq.foia@epa.gov 
 

 

 
 Re:  2016 BLM Western Oregon Resource Management Plans and O&C Act Lands 

 
Greetings: 
 
 We write on behalf of Klamath-Siskiyou Wildlands Center (“KS Wild”) to request copies 
of pertinent records regarding BLM’s plans for and management of certain lands in southwest 
Oregon pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, and its 
implementing regulations. 
 
Description of Records Sought 
 
 This FOIA seeks information concerning the fate and management direction of BLM 
lands in southwest Oregon that are governed in part by the Oregon and California Lands Act of 
1937, 43 U.S.C. §§ 1181a-j.  Management of these “O&C Act” lands has been controversial for 
many years.  In 2016, BLM adopted new Resource Management Plans for the six BLM districts 
in Oregon.1  The National Marine Fisheries Service issued a biological opinion for this federal 
action, and EPA conducted a review in accordance with its responsibilities under the National 
Environmental Policy Act and Section 309 of the Clean Air Act.2  Three federal court lawsuits 
have been filed over these management plans, two by pro-timber interests (AFRC v. Kornze, No. 

                                                      
1 Available online at http://www.blm.gov/or/plans/rmpswesternoregon/rod/index.php. 
2 Information about NMFS consultation pursuant to the Endangered Species Act and EPA review 
can be found online at https://www.blm.gov/or/plans/rmpswesternoregon/consultation.php. 
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16-1599-RJL (D.D.C.) and Ass’n of O&C Counties v. Kornze, No. 16-1602-RJL (D.D.C.)) and 
one by conservation groups (Pacific Rivers v. U.S. Bureau of Land Management, No. 16-01598-
JR (D.Or.)), which includes requester KS Wild as a plaintiff.   
 
 Please send copies of any and all documents, records, communications, correspondence, 
or materials relating in any way to the management of these lands, including but not limited to 
consideration of amending, revising, repealing, or replacing the 2016 plans between or among 
any officer, representative, or agent of the U.S. Department of Commerce, the National Marine 
Fisheries Service or NOAA Fisheries, the U.S. Environmental Protection Agency, as well as 
documents or communications with: 
 

a. Any member of the White House and/or white house staff; 

b. Any member of the United States Congress and/or congressional staff; 

c. Any officer, representative, or agent of the United States Department of 
Justice (DOJ); 

d. Any officer, representative, or agent of the Association of O&C Counties, 
American Forest Resource Council, Zuber & Sons Logging, Turner 
Logging, and/or any officer, representative, or agent of a private company 
or trade association; 

e. Any officer, representative, or agent of the U.S. Department of the 
Interior, BLM, U.S. Fish and Wildlife Service, and/or the U.S. Forest 
Service. 

 For the purposes of this request, we define documents to include any and all (whether in 
proposed, draft, or final form) scientific or technical data, analyses, studies, correspondence, 
memoranda, reports, notes, meeting notes, calendars, telephone logs, photographs, maps, 
diagrams and other records, whether paper or electronic (including e-mail).  The preferred format 
is electronic, if available.  The relevant time period is November 1, 2016 to the present. 
 
  We expect that the Department of Commerce, NMFS/NOAA Fisheries, and EPA will 
start collecting documents in response to this request without delay in order for the agencies to 
comply with their statutory requirement to provide a reply within twenty (20) working days.  
5 U.S.C. § 552(a)(6)(A). 
 
 In the event that any requested document is claimed, or continues to be claimed, exempt 
from disclosure or review, or otherwise withheld, we request an index or log of documents 
withheld, with the maximum possible identifying information that you can provide, including a 
description of the document withheld, its date, its location, its recipient(s) and the specific 
reason(s) the document is being withheld.  5 U.S.C. § 552(b). 
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Fee Waiver Request  
 

FOIA requires agencies to furnish documents to information requesters free of charge, or 
at a reduced rate, “if disclosure of the information is in the public interest.”  5 U.S.C. § 
552(a)(4)(A)(iii).  Such disclosure is in the public interest if “it is likely to contribute 
significantly to public understanding of the operations or activities of the government and is not 
primarily in the commercial interest of the requester.”  Id.  While a FOIA requester bears the 
initial burden of making a prima facie showing of entitlement to a fee waiver, McClellan 
Ecological Seepage Situation v. Carlucci, 835 F.2d 1282, 1284-85 (9th Cir.1987), once that 
threshold has been satisfied, the burden shifts back to the agency to substantiate denial of a 
waiver request.  The prima facie test is not intended to be a difficult one to satisfy, as the Ninth 
Circuit has held a requester meets this burden in situations in which “They identified why they 
wanted the [requested information], what they intended to do with it, to whom they planned on 
distributing it. . . .”  Friends of the Coast Fork v. BLM, 110 F.3d 53, 55 (9th Cir.1997). 

 
In addition to the statutory direction, the U.S. Department of Commerce and the U.S. 

EPA have issued regulations outlining factors that the agencies consider in deciding whether a 
fee waiver is warranted: (1) the request concerns the operations or activities of the government; 
(2) the disclosure will have value to the public and will likely contribute to public understanding 
of government operations or activities; (3) the disclosure will contribute significantly to public 
understanding; (4) the disclosure is not primarily in the requester’s commercial interest.  See 15 
C.F.R. § 4.11(k); 40 C.F.R. § 2.107(l)(2). 

 
As one court explained, if a non-profit organization has “identified why they wanted the 

administrative record, what they intended to do with it, to whom they planned on distributing it, 
and the [relevant] expertise of their membership,” then a waiver is appropriate.  Ctr. for 
Biological Diversity v. Office of Mgmt. & Budget, 546 F. Supp. 2d 722, 727 (N.D. Cal. 2008) 
(internal quotation omitted).  The information provided below demonstrates that KS Wild meets 
the required criteria and is entitled to a full fee waiver. 

 
A. The Documents Relate to Governmental Activities and Operations of Great Public 

Interest. 
 
Management of federal public forests in the Pacific Northwest has been controversial for 

decades.  Because the management plans promulgated by BLM and the U.S. Forest Service are 
the primary tools that provide standards and guidelines for these lands, the public is intensely 
interested and involved in their implementation.  The public is also interested in understanding 
how BLM arrives at decisions about protections (or lack of protections) as part of its land 
management planning.  After the presidential administration changed in 2009, the 2008 Resource 
Management Plans for these Oregon O&C Act lands became the focus of intense litigation in 
different federal courts.  The 2016 Resource Management Plans have already been challenged by 
three separate groups of interested parties.  The records sought in this request will contribute 
greatly to the public’s understanding of agency process and the next steps for these BLM public 
lands, especially as we are, once again, dealing with a change in presidential administrations 
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during the early days of the plans.  KS Wild is concerned that the new Presidential 
administration will attempt to change management of the O&C Act lands to the detriment of 
land, water, and wildlife conservation. 

 
B. KS Wild Will Use and Disseminate the Requested Documents for the Public 

Benefit. 
  
KS Wild is a non-profit organization incorporated in Oregon with an office in Ashland, 

Oregon.  KS Wild has 3,000 members in over 10 states, with most of its members concentrated 
in southern Oregon and northern California.  KS Wild protects and restores wild nature in the 
Klamath-Siskiyou region of southwest Oregon and northwest California by promoting science-
based land and water conservation through policy and community action.  Formed in 1997, KS 
Wild fights for protection and restoration of the incomparable ecological riches of southwest 
Oregon and northwest California.  KS Wild monitors public lands in the Rogue River-Siskiyou, 
Klamath, Six Rivers and Shasta-Trinity National Forests, and the Medford and Coos Bay 
Districts of the Bureau of Land Management.  KS Wild works to protect and restore the 
extraordinary biological diversity of the Klamath-Siskiyou region of southwest Oregon and 
northwest California and has been actively engaged throughout the planning process for the 
Western Oregon Plan Revisions and the 2016 Resource Management Plans.  KS Wild has no 
commercial interest in obtaining the requested information.  Instead, KS Wild intends to use the 
requested information to inform the public regarding future management of BLM lands in 
southwest Oregon.   

 
KS Wild will use the requested documents in numerous ways.  First, it will provide the 

documents, expert synopses of the documents, and expert scientific and legal advice based on 
review of the documents to other environmental groups interested and concerned about the fate 
and future management of O&C Act lands.  KS Wild will disseminate the information from the 
documents to the interested community and the general public through its many public education 
activities, including regular newsletters, citizen alerts, and specific information to donors and 
foundations.  See, generally, www.kswild.org. 

 
KS Wild is also recognized as a contact for the regional and national news media on 

public forestry issues in the Pacific Northwest.  In the past few years, staff have given literally 
dozens of interviews on the public lands protection to newspaper, TV, and radio reporters in 
Washington, Oregon, and California.  KS Wild uses these interviews as opportunities to publicly 
disseminate information on governmental activities gleaned from the review of FOIA documents 
and to ensure full and balanced coverage of environmental and federal land management issues 
by the news media. 

 
Finally, KS Wild staff members are frequent speakers on environmental issues at 

ecological conferences.  Staff use such conferences to publicly discuss information on public 
land management, and rely on review of FOIA documents to provide complete and accurate 
information.  For the above reasons, the requested records will substantially contribute to the 
public’s understanding of BLM’s management of O&C Act lands and should be released. 
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C. KS Wild Will Not Benefit Financially from the Requested Information. 
 
KS Wild has no commercial interest in, and will not benefit financially from, the 

requested documents.  KS Wild is recognized by the federal government as non-profit, public 
interest environmental organizations, tax exempt under § 501(c)(3) of the Internal Revenue 
Code.  KS Wild is supported primarily by grants from charitable foundations and donations from 
individual citizens.  Rather than benefit financially from the records, it will use the records to 
inform the public about the agencies’ actions in managing the O&C Act lands in southwest 
Oregon.  Accordingly, we respectfully request a full fee waiver for production of these records. 
 

*** 
 
 Please contact me if you have any questions, or if I can clarify this request in any way.  I 
can be reached at kboyles@earthjustice.org or (206) 343-7340, ext. 1033.  Thank you in advance 
for your time and assistance. 
 

Sincerely, 
 
 
 
Kristen L. Boyles 
Attorney for KS Wild 

 


